Meeting Notes: September 21, 2021

Washington State Criminal Sentencing Task Force
Sentencing Grid Subgroup
Meeting Notes: September 28, 2021
Meeting via Zoom

Attendees:

e Rep. Roger Goodman, WA Legislature e C(Clela Steelhammer, Caseload Forecast

e Keri-Anne Jetzer, (Alt. for Judge St. Council
Clair), Sentencing Guidelines e Nick Straley, Interests of Incarcerated
Commission Persons

e Lauren Knoth, WA State Institute for e Jon Tunheim, WA Association of
Public Policy Prosecuting Attorneys

e Melody Simle, (Alt. for Suzanne Cook), e Waldo Waldron-Ramsey, Interests of
Statewide Family Council Incarcerated Persons

e Judge Wesley Saint Clair, Sentencing
Guidelines Commission)

Guests: James Chambers, Bruce Glant, David Trieweiler

Facilitation Team: Amanda Murphy, Chris Page, Maggie Counihan, Molly Stenovec

WELCOME & AGENDA

Amanda welcomed everyone and let the Subgroup know today’s meeting would start with reviewing
three simulations for Murder 1 minimum anchor point, which the group asked to be simulated at last
week’s meeting. Following that discussion, will then be reviewing all the potential recommendations to
date on the vertical axis as a whole, with all the components together in a proposed simulated version.
She thanked Keri-Anne, Lauren, and Clela for putting in long hours to pull it all together.

DISCUSSION: THE SENTENCING GRID

Keri-Anne displayed three simulations for Murder 1 with the anchor point at CHS 0 as:
e 20 vyears (240 months) (current grid) — see appendix A
e 18 years (216 months) - see appendix B
e 15 years (180 months) - see appendix C

A member said prosecutors could likely support a change in statute for the mandatory minimum to be
lowered to 15 years for Murder 1 but keeping the sentence range for CHS 0 on the grid at 20 years,
which would allow a judge to issue an exceptional sentence below 20 or for prosecutors to plea deal an
exceptional sentence downward. of that length as an exceptional lower sentence with mitigating
circumstances.

Another member asked how many defendants with CHS of 0 would face first-degree murder charges in
any given year and pointed out that the state Supreme Court appears likely to rule that mandatory
minimums for individuals under 25 are unconstitutional. Lauren Knoth reported that 22 of 51 murder
cases in fiscal year 2019 were issued to defendants with CHS of 0.
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The group discussed how much “good time” or earned early release is available for the sentence.
Currently at 10%, this would mean 10% off 5 years based on the suggested proposal. A member
proposed addressing the issue of earned release time and proposed increasing to 33% and making 33%
eligible for the entire sentence.

Another member explained that for their constituency, twenty years seems a reasonable starting point
for premeditated murder. A member commented that any new grid that did not bring significant real-
world change, and that instead functioned more as “window dressing,” would be concerning. They
asked for the data or logic underpinning the original decision to set a mandatory minimum of 20 years
for aggravated murder. Another member agreed that the sentence lengths were selected without data.

Lauren suggested adjusting the formula to bring a shorter maximum sentence for CHS 9+. The group
looked briefly at that revised version of the simulated grid, which had a top-right maximum sentence
length of 350 months, before transitioning.

COMPILING GRID RECOMMENDATIONS

Lauren reviewed the potential grid recommendations that the group has discussed and put forward to
the Task Force to date. These PowerPoint slides are in draft form and what would like to put together
into a packet for the full Task Force to be able to review as a refresher in advance of the meeting.
Amanda asked members to offer input, suggestions, and edits.

Recap of potential recommendations:

To address the Task Force’s policy goals of reducing complexity and errors, and improving effectiveness
of sentencing, the simulated grid using a formulaic approach, with slight changes in formula
specifications by region of the grid. The Maximums at CHS 9+ increase equally by SL within each grid
section (high, middle, and low):

e High ranges (OSL 10-16):
o Maximum at 0 CHS is 35% of Maximum at CHS 9+.
o Maximum from CHS 1 — 8 is 110% of prior maximum.
o Minimum is 75% of the maximum for each cell.

e Middle ranges:
o Maximum at 0 CHS is 20% of Maximum at CHS 9+.
o Maximum from CHS 1 — 8 is 120% of prior maximum.
o Minimum is 75% of the maximum for each cell.

e Low ranges:
o Maximum at 0 CHS is 20% of Maximum at CHS 9+.
o Maximum from CHS 1 -8 is 120% of prior maximum.
o Minimum is 30% of the maximum for each cell.

Under the current grid, a number of sentence ranges exceed statutory maximums for some offenses
included in the OSL. This means that these are not valid sentences for some cases seen by the court.
To address this, potential recommendation #2 moves some offenses to different seriousness levels and
ensures that Class B felonies cannot be higher than OSL 9 and Class C felonies cannot be higher than OSL 5.
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Potential recommendation #3 makes the maximum punishment in a row consistent with the statutory
maximums for offenses included in that seriousness level. The result is that all sentence ranges are
now valid for all offenses in a seriousness level.

The current grid has a strict cutoff for ranges that are local sanctions (aka jail) and ranges that are state
sanctions (aka prison); 17 cells (11%) are local sanctions. With the proposed formula it would expand
the number of cells with a potential local sanction, but also introduces the possibility of straddle cells
(cells where a local or state sanction would be a valid sentence). Potential recommendation #8 would
make the area with sentences shorter than 12 months a separate zone on the grid. This would result in
23 pure local sanction cells and 25 straddle cells.

Potential recommendation #6 would reduce the minimums in a handful of cells in the lower left (or
southwest) corner of the grid to 0.

Potential recommendation #7 is the alternative to potential rec. #8, which is to eliminate straddle
cells. The minimum sentence lengths in certain cells would be 12.03. The result would be 23 pure local
sanction cells and O straddle cells.

Currently the guideline minimum sentences for Rape 1 and Assault 1 (OSL 12) are much higher than
current mandatory minimum sentence (60 months) and the guideline minimum for Sexually Violent
Predator-Escape (OSL 10) is below the mandatory minimum sentence (60 months). Potential
recommendation 12/12b would make the guideline minimum sentence for Assault 1 and Rape 1 (OSL
12 or 13) closer to the mandatory minimum sentence. Sexually Violent Predator escape would need to
be increased to OSL 12 to align with mandatory minimum. Aggravated sentences are still allowed for
these cases if warranted.

In terms of the amount of change, nine cells would see sentence ranges increase; a handful of cells
would have ranges stay the same; most cells would see a decrease. Importantly, however, some of
these ranges weren’t valid sentences anyway, so it wouldn’t necessarily result in as large a decrease in
many cells as it appears on paper. The magnitude of the changes varies. Some ranges decrease by
<10% while others decrease by >70%. This is a function of applying a consistent formula to a grid that
has no consistency in the cell ranges. The average reduction across the grid is 29%.

A member pointed out that sentence ranges that differ a great deal from current ranges might prove
politically untenable, especially in the higher OSL levels.

A member noted that a decrease of around a third would fit well with the reported average sentence
length issued by judges, which falls at about a third of the range. They expressed support for the idea
straddle cells and asked subgroup members if they also supported the idea of straddle cells. All
members voiced support for exploring further the idea of straddle cells. Another member stated that
judges can arbitrarily issue sentences longer than a year solely to avoid the burden to under-resourced
county jails, so this would need consideration. That member also voiced opposition to any increase in
the number or length of supervision terms overseen by the Department of Corrections (DOC). Amanda
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reminded the group that the first potential recommendation on the grid states that all grid changes are
predicated on DOC changing to the iCOACH supervision approach.

Amanda asked the group if it would like the Sentencing Alternatives Workgroup to take up the
discussion of straddle cells and the concept of community intermediate sanctions. Members were in
support.

NEXT STEPS & ACTION ITEM
e Next meeting will begin reviewing and discussing Criminal History Score. Matt Landen with the

Office of Financial Management will be joining to give an update on the status of his reach on
CHS.

e Future topics: multipliers, aggravators, mitigators, and enhancements.

COMMENTS SUBMITTED BY GUEST OBSERVERS VIA ZOOM CHAT and/or EMAIL
None.

Appendix A. Simulated Grid: Murder 1 minimum 240 (20yrs) @ CHS 0

0 1 \ 2 \ 3 \ 4 \ 5 \ 6 \ 7 \ 8 [ o+ |
18 Life Sentence without parole/death penalty for defendants at or over the age of 18. For defendants under the age of 18, a term of 25 years to Life | 0.75
17| 2400 3200 252.07336.0 264.6° 352.8 277.8' 370.4 2917 389.0 306.3' 408.4 321.6  428.8 337.7 450.3 354.6’ 472.8 372.3 496.4 1.05'
16| 10427 139.0 1146” 1528 126.17 168.1 1387 184.9 152.6 203.4 167.8  223.8 184.6' 2462 203.1" 270.8 223.4" 2979 297.8 397.0
15| 935" 1246 10287 1371 11317 1508 124.47 165.8 136.87 182.4 15057 200.7 1656 2207 182.1" 2428 200.3" 267.1 267.0 356.0
14| 827" 1103 91.0” 121.3 1001”7 133.4 1101 1467 12117 1614 13327 177.6 1465”7 1953 16117 2148 177.2” 2363 2363 3150 0.75
13| 719”7 959 791" 1055 8707 1160 957 127.6 10537 1404 11587 1544 12747 1609 1402”7 1869 1542”7 2056 2055 2740  41.0 il
12| 612" 816 6737 807 7407 987 814 1085 895" 1194 985" 1313 1084”7 1445 11027 1589 13117 1748 1748 2330 0.35'
11| s04” 672 554" 739 610" 813 671 894 738" 984 8127 1082 89.3" 1100 982" 131.0 108.0” 1440 1440 1920
100 396" 529 436 581 480" 639 528" 703 580" 774 638" 81 702" 936 772" 1030 850" 1133 1133 1510
of 1607 216 1007 250 230" 311 270 373 330 448 400 537 480 645 580 774 600 929 810 108.0 0.75
8| 1407 100 170" 228 200" 274 240" 328 200" 304 350" 473 420" 567 51.0° 681 61.0° 8.7 710 950  13.0 )
7| 120" 164 140" 197 1707 236 210" 283 250 340 300" 408 360" 490 440" 588 5207 705 610 820 2
6| 1007 138 120" 166 140" 199 170" 238 210" 286 250" 343 300" 412 3707 494 440" 593 510 69.0
5| 32" 108 39" 1206 47 156 56 187 6.7 224 81 269 97 322 116 387 13.9° 464 162 54.0 3
al 27" 90 327108 39”7 130 47" 156 567 187 677 224 81 269 97 322 116 387 135 450 9.0' b)
3| 22" 72 26" sea 31" 104 37" 124 45" 149 54" 179 64" 205 777 258 93" 310 108 360 2
2l oo 30 18 60 22" 72 26" 86 31”7 104 377 124 as” 149 54" 170 64" 215 81 270
1 06 20 09 30 15 50 18" 60 22" 72 26" 86 31" 104 377 124 45" 149 54 180
Unr| 0-365 days |

Appendix B. Simulated Grid: Murder 1 minimum 216 (18yrs) @ CHS 0

0 1 \ 2 \ 3 \ 4 \ 5 \ 6 [ 7 [ 3 \ 9+ |
18 Life Sentence without parole/death penalty for defendants at or over the age of 18. For defendants under the age of 18, a term of 25 years to Life ‘ 0.75
17| 216.0° 280.0 227.6' 303.5 239.0" 318.6 250.0' 334.6 2635 351.3 276.6 368.8 200.5 387.3 305.0 4067 3202’ 427.0 336.3 448.3 1.05)
16| 10427 1300 114.6” 152.8 126.17 168.1 138.7 184.9 15267 203.4 167.8" 223.8 184.6 2462 203.17 270.8 223.47 297.9 297.8 397.0
15| 935”7 1246 10287 1371 1131”7 1508 124.47 165.8 136.87 1824 15057 2007 16567 2207 182.17 242.8 2003”7 267.1 267.0 356.0
14| 8277 1103 910" 121.3 100.1” 1334 1101 1467 12117 161.4 13327 1776 1465”7 1953 1611”7 2148 177.27 2363 2363 3150 0.75
13| 719”7 959 791" 1055 870" 1160 957 127.6 10537 140.4 1158”7 1544 1274”7 169.9 1402”7 1869 154.2" 2056 2055 2740 410 .17
12| 6127 816 673" 897 740" 987 814" 1085 895" 119.4 985" 1313 1084” 1445 119.27 1589 131.1” 1748 174.8 2330 0.35
11| 504”7 672 5547 739 6107 813 671" 894 738" 984 812" 1082 893" 1190 982”7 131.0 108.0” 1440 1440 192.0
10 396 529 436 581 480" 639 528" 703 5807 774 638" 851 702" 936 7727 1030 85.0” 113.3 1133 1510
of 160" 216 19.0° 259 23.0° 311 270 373 330 448 400 537 480 645 580 774 60.0 929 810 108.0 0.75
8| 140" 100 1707 228 200" 274 240" 328 200" 304 350”7 473 420" 567 510 681 61.0° 8.7 71.0 950  13.0 P
7| 120" 164 1407 197 1707 236 2107 283 250" 340 300" 408 360" 490 440" 588 520”7 705 610 82.0 0.2
6 100" 138 1207 166 140° 199 170" 238 210" 286 2507 343 3007 412 370" 494 440" 503 510 69.0
s| 32" 108 39" 1206 47 156 56 187 67 224 81’ 269 97 322 116 387 139 464 162 54.0
af 27" 90 3271080 397 130 47 156 56 187 67 224 81" 269 97 322 116 387 135 450 9.0' .
3] 22" 72 26" 864 31" 104 377 124 45" 149 54" 179 64" 215 777 258 93" 310 108 36.0 0.2
2l 09 30 18 60 22" 72 26" 86 31" 104 377 124 45" 149 54”7 170 64" 215 81 27.0
1 06 20 09 30 15 50 18 60 227 72 26° 86 31" 104 37" 124 45" 149 54 180
Unr| 0- 365 days
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Appendix B. Simulated Grid: Murder 1 minimum 180 (15yrs) @ CHS 0

0

1

2

3

4

5

6

7

8

9+

18 Life Sentence without parole/death penalty for defendants at or over the age of 18. For defendants under the age of 18, a term of 25 years to Life 0.75'
17] 180.0" 2400 189.0° 2520 19857 264.6 208.4° 277.8 218.87201.7 22977 306.3 241.2" 321.6 253.3'337.7 265.9' 354.6 279.2 3723 1.05)
16| 10427 139.0 11467 1528 12617 168.1 1387  184.9 152.6 203.4 167.8° 223.8 184.6 246.2 203.1° 270.8 223.4' 297.9 297.8 397.0

15| 935" 1246 102.87 1371 1131”7 1508 124.47 1658 136.8" 182.4 1505”7 2007 165.6” 220.7 182.1” 242.8 200.3" 267.1 267.0 356.0

14 8277 1103 9107 1213 1001” 1334 11017 1467 1211”7 161.4 1332”7 1776 146.5” 1953 16117 214.8 177.27 2363 2363 315.0 0.75
13] 719" 959 7917 1055 870" 1160 9577 127.6 105.3" 140.4 1158”7 1544 1274”7 169.9 1402 186.9 1542”7 2056 2055 2740  41.0 1.

12| 6127 816 6737 807 7407 o037 814" 1085 805" 1104 985" 1313 108.4" 1445 11927 1589 13117 1748 1748 2330 0.3

11) s04” 672 5547 739 6107 813 6717 804 738" 984 812" 1082 8937 1190 982" 131.0 10807 1440 1420 1920

10| 396" 529 436 581 480" 639 528 703 580 774 638 851 702" 936 7727 103.0 850" 1133 1133 1510

o 160 216 190 259 230 311 27.0' 373 330 448 400 537 480 645 580 774 69.0° 929 81.0 108.0 0.75
8 1407 190 170" 228 2007 274 240" 328 200" 394 350" 473 420" 567 5107 681 6107 8.7 710 950  13.0 1.

7| 120 164 140" 197 170" 236 210" 283 250° 340 300 408 360 490 440" 588 520" 705 610 820 0.

6 100” 138 120" 166 140" 199 170" 238 210" 286 250”7 343 300" 412 3707 494 440" 503 510 69.0

5| 32” 108 3.9 129 47 156 56 187 67 224 81 269 97 322 116 387 13.9° 464 162 540 0.3'
al 27" 90 3271080 39" 130 47" 156 56" 187 677 224 81" 269 97 322 116 387 135 450 9.0 1.

3| 227 72 26" 864 317 104 377 124 45" 149 54”7 179 64" 215 777 258 93" 310 108 360 0.

2l 09 30 18 60 227 72 26 86 317 104 377 124 45" 149 54" 179 64" 215 81 270

11 06 20 09 30 15 50 18 60 22”7 72 26 86 317 104 377 124 45" 149 54 180

3
3

0 - 365 days




