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Abstract

Objectives: We argue that the reasons court actors conform to or depart
from sentencing guideline recommendations likely vary depending on
whether the decision involves an alternative sanction or incarceration and
that these reasons may have consequences for ethnoracial disparities in
the sentencing of defendants and how these disparities are understood.
Method: We use recent (2012-2016) Pennsylvania sentencing data to exam-
ine (1) the relationship between defendant race/ethnicity and court actors’
decisions to depart downward and upward from the guidelines and
(2) whether such relationships vary depending on whether they involve
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an alternative sanction, namely intermediate punishments (IPs). Results: We
find that the association of defendant race/ethnicity with decisions to con-
form to the guidelines or to depart is greatly impacted by whether the
sentence involves an IP. Blacks and, to a lesser extent, Latinos experienced
greater disadvantage in guideline decision-making, whether conformity or
departures, when the sentence involved an IP. Conclusions: Results suggest that
the integration of IP into guideline systems may have (I) mobilized ethnoracial
disparities in sentencing, (2) focused the location of sentencing disparities to
sentences involving IP, and (3) changed the applicability of common inter-
pretations of guideline decisions and disparities in their imposition.
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Sentencing guidelines were a major policy intervention designed to increase
uniformity in sentencing and reduce unwarranted disparities. To date, at
least 20 states, the District of Columbia, and the federal system have imple-
mented sentencing guidelines (Frase 2019). Sentencing guidelines structure
judicial decision-making and restrict the possibility of disparity by provid-
ing sentencing recommendations based on offense severity and criminal
history. An abundance of research has shown that while ethnoracial dispa-
rities have declined under sentencing guidelines (King and Light 2019),
disparities remain (Frase 2013; Mitchell 2005; Spohn 2000; Ulmer 2012).
Scholarship has identified judicial departures from guidelines as a pri-
mary locus of remaining ethnoracial disparities in guideline systems (Albo-
netti 1997; Kramer and Steffensmeier 1993; Mustard 2001). Although
judges must consider sentencing guidelines, they can depart from the guide-
line recommendation downward to impose a more lenient sentence or
upward for added severity. This body of research has found that Blacks
and Latinos tend to be disadvantaged at departure decisions, being less
likely to receive downward departures to nonincarceration sentences
(e.g., Kramer and Ulmer 1996; Moore and Miethe 1986; Ulmer 1997) or
to shorter incarceration sentences (e.g., Johnson, Ulmer, and Kramer 2008;
Kramer and Ulmer 1996, 2002; Ulmer 1997) and more likely to receive
upward departures that result in longer sentence lengths than Whites.
Over the past three decades, sentencing guideline systems have increas-
ingly adopted alternative sanctions, such as intermediate punishments (IPs),
community-based sentences, and/or rehabilitative programs as diversions
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from incarceration (Frase 2013; Tonry 1998). Depending on the guideline
system, alternative sanctions can be imposed as a guideline-conforming
sentence and/or as either a downward or upward departure from the guide-
lines. Few studies, however, have examined the interplay between alterna-
tive sanctions and departure decisions and the consequences for ethnoracial
disparity and how it is understood (for exception, see Engen et al. 2003).

In the current study, we use recent Pennsylvania sentencing data (2012—
2016) to examine how defendant race/ethnicity influences judicial deci-
sions to conform to the guideline-recommended sentence or to depart and
whether such relationships vary depending on if the decision involves an
alternative sanction. Like several other states and the federal government,
Pennsylvania incorporates sentencing alternatives through a “zones of dis-
cretion” approach, which allows judges to impose sentencing alternatives in
certain zones of the guidelines either as guideline-conforming sentences in
lieu of incarceration or as departures downward or upward from the guide-
lines (Tonry 1998).

The central premise of our study is that the use of alternative sanctions in
guideline systems may affect the extent of ethnoracial disparities and their
locus in both guideline-conforming and departure sentences. We argue that
the reasons court actors conform to or depart from the guideline recommen-
dation likely vary depending on whether the decision involves an alterna-
tive sanction or incarceration and that these reasons may have consequences
for how we understand ethnoracial disparities in guideline decision-making.
When court actors give an incarceration-based sentence that either con-
forms with or departs from guidelines, they are likely doing so to calibrate
the sentence to be proportional and/or to address concerns regarding inca-
pacitation and deterrence (Engen et al. 2003; Gainey, Steen, and Engen
2005; Kaiser and Spohn 2014; Savelsberg 1992). However, a sentence
(guideline conforming or not) involving an alternative sanction almost
inherently entails rehabilitative considerations. Ethnoracial minorities may
be less likely to receive such rehabilitation-centered sentences because
assessments of rehabilitative capacity often involve considerations of
extra-guideline factors (e.g., employment history, social ties) that may
penalize minorities (see Engen et al. 2003; Ulmer and Kramer 1996; also
see Johnson and DiPietro 2012).

Guideline Sentencing and Alternative Sanctions

Originally, the key goal of sentencing guideline systems was to increase
uniformity in sentencing and decrease disparities by providing punishment
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recommendations based on the offender’s offense severity and criminal
history. The emphasis on offense severity reflected retributive or “just
deserts” goals of crafting proportional sentences, while the focus on prior
record accounted for the utilitarian, crime-control goals of incapacitation
and deterrence (Boerner and Lieb 2001; Kramer and Ulmer 2009). Guide-
line systems were, and several still are, incarceration centric: the majority
focused on only felony offenders, incarceration was allowed as a guideline-
conforming sentence in most guideline cells, and decisions often centered
on whether to incarcerate and the length of incarceration (Boerner and Lieb
2001; Frase 2013; Kramer and Scirica 1986).

Although guidelines increase uniformity and reduce disparity, their
early iterations were problematic: their heavy emphasis on incarceration
was costly and often ineffective, particularly for nonviolent offenders
(Boerner and Lieb 2001; Kramer and Ulmer 2009; Tonry 1998). In
response, in the 1990s, guideline systems began incorporating alternative
sanctions which use IPs, community-based sanctions, and/or rehabilitative
programs, often as diversions from incarceration (Tonry 1998). Although
some research indicates that alternative sanctions are cost-effective and
reduce recidivism (see review in MacKenzie and Farrington 2015), they
may increase extralegal disparities in sentencing (Engen et al. 2003; John-
son and DiPietro 2012).

Research on the Interplay between Guideline Decision-making
and Alternative Sanctions

Drawing on sentencing data for 1989 to 1992, Engen et al. (2003) examined
the implications of sentencing alternatives for guideline decision-making
and disparity. A key element of their study involved contrasting two dif-
ferent mechanisms for sentencing outside of the guideline recommendation.
The first, discretionary departures, involved decisions to sentence defen-
dants below or above the guideline-recommended sentence length but did
not include alternative sanctions. The second involved sentencing alterna-
tives which used IPs, community-based sanctions, and/or rehabilitative
programs to divert legally eligible offenders from incarceration or to reduce
sentence lengths. The authors found that ethnoracial disparities were both
larger and more consistently observed for sentencing alternatives than for
discretionary downward departures. For example, compared to their White
counterparts, Black defendants had a statistically similar likelihood of
receiving a discretionary downward departure but were significantly less



Painter-Davis and Ulmer 5

likely to receive alternative sanctions (also see Boerner and Lieb 2001;
Gainey et al. 2005).

Boerner and Lieb (2001:128) argue that in Washington, alternative sanc-
tions may increase the likelihood of disparities because they allow for a
greater level of “unstructured and unreviewed discretion” than discretionary
departures. The sentencing alternatives are “unstructured” because they are
permissive, not presumptive, as “they authorize, but do not direct, judges to
disregard otherwise applicable sentencing ranges if offenders meet speci-
fied criteria” (Tonry 1998:209) and “unreviewed” as the decision to use
them is not subject to appeal or review (Boener and Lieb 2001). More
importantly, this discretion permits assessments of rehabilitative capacity
which often entails considerations of nonlegal factors (e.g., employment
history, social ties) that may penalize ethnoracial minorities (Engen et al.
2003; Johnson and DiPietro 2012).

These dynamics also help explain a second key finding of Engen and
colleagues (2003): Although Black defendants were less likely than Whites
to receive an alternative sanction below the guidelines, they were not more
likely to receive an upward departure to a harsher sentence. The authors
speculated that a key to explaining these differences may be the punishment
goals guiding departure decisions. When deciding whether to depart
upward, judges may give a greater consideration to proportionality and
incapacitation. Here, legal criteria may matter more for sentencing deci-
sions and extralegal criteria, like race/ethnicity, less. By contrast, because
most involved a rehabilitative sentencing alternative, sentences that are
below the guideline recommendation may involve a greater consideration
of extralegal factors related to rehabilitative potential, considerations which
may disadvantage ethnoracial minorities.

Importance of Additional Research on the Interplay between
Alternative Sanctions and Guideline Decision-making

There is a critical need for additional research which examines the interplay
between alternative sanctions and guideline decision-making. First, addres-
sing this issue touches upon the growing tension between balancing the goal
of uniformity at sentencing with the goal of increasing sentencing effec-
tiveness in reducing recidivism and fostering rehabilitation (Engen et al.
2003; Frase 2013; Kramer and Ulmer 2009). The use of alternative sanc-
tions in guideline systems embodies this tension, as guidelines were
designed to increase uniformity but can lead to ineffective sentences, while
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alternative sanctions were designed to increase sentencing effectiveness but
can result in disparity (Engen et al. 2003; Frase 2013; Tonry 1998).

Second, understanding how the structure of sentencing policy influences
disparity is a central task of sentencing researchers (Engen et al. 2003).
Research has shown that much ethnoracial disparity arises via departures
from the guidelines rather than as a result of differential sentencing within
the guidelines. Engen and colleagues’ (2003) study demonstrated that alter-
native sanctions are a more important driver of disparity than discretionary
downward departures. In several guideline systems, alternative sanctions
are available both as departures from the guidelines and as conforming
sentences in lieu of incarceration. These dynamics may change the locus
of disparities in guideline systems: Rather than resulting primarily as depar-
tures from the guidelines, disparity could also arise within the guidelines,
connected to the choice between alternative sanctions and incarceration.

Third, there is a need to examine whether the integration of alternative
sanctions into guideline systems changes the interpretation of departures
and of ethnoracial disparity in their imposition. Analyses of guideline
departures have been fundamental for achieving a better understanding of
sentencing because departures (a) communicate the punishment philoso-
phies and focal concerns of court actors as contrasted with criminal justice
policy makers (Kaiser and Spohn 2014; Kramer and Ulmer 2009), (b) are a
site of disparity and shape how disparity is understood, and (c) reflect
tensions between formal rationality and substantive rationality in court
actor decision-making, a central issue in sentencing research (Engen
et al. 2003; Ewing 1987; Savelsberg 1992; Ulmer and Kramer 1996). The
presence of alternative sanctions in guideline systems, and the rehabilitative
philosophies they often entail, may fundamentally alter conventional under-
standings of departures.

Sentencing Guidelines and IPs in Pennsylvania

Pennsylvania’s guidelines and the punishment goals they pursue have
evolved dramatically over the past 35 years. The guidelines were originally
designed to fulfill the punishment goal of proportionality, providing sen-
tences that “fit” the severity of the offense and the criminal history of the
offender (Cirillo 1986; Kramer and Scirica 1986; Kramer and Ulmer 2009).
They heavily emphasized retribution, and to a lesser extent incapacitation
and deterrence, through incarceration, and aside from probation, there were
few, if any, alternative sanctions or treatment-based approaches. In 1994,
Pennsylvania began incorporating IPs (henceforth “IPs”) as sentencing
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options into the guidelines. IPs are viewed as rehabilitative alternatives to
retributive penalties that are designed both to protect the community by
reducing recidivism and to address practical constraints such as limited
prison and jail capacity. IPs integrate alternative sanctions such as drug
treatment, electronic monitoring, community service, and probation into
punishment regimens that serve as diversions from incarceration. Although
today the guidelines retain “a primary focus on retribution” (Pennsylvania
Commission on Sentencing [PCS] 2012:9), the use of IPs has increasingly
allowed for individualized sentences that pursue other goals such as victim
restoration and offender treatment.

Pennsylvania incorporates alternative sanctions through a “zones of dis-
cretion” approach, as do several contemporary guideline systems (Tonry
1998). The guidelines have five different zones or levels which specify
different types of sentences that are presumptively appropriate for offenders
with similar criminal histories and current offenses (see Online Appendix
A). Within certain zones of the guidelines, judges have the discretion to
choose between different sentences, such as IP in lieu of incarceration
(Tonry 1998). Any sentence that falls within the lower and upper bound
of the guideline range is guideline conforming, while “sentences other than
those authorized by the applicable zone are departures for which reasons
must be given that are subject to review on appeal” (Tonry 1998:207).

There are two primary forms of IPs in Pennsylvania: restrictive inter-
mediate punishments (RIP) and restorative sanctions (RS). RIP were devel-
oped as alternatives to incarceration that monitor offender’s compliance
with programing, provide housing to the offender full- or part time, or limit
the offender’s movement (PCS 2012). Examples of RIP include drug and
alcohol treatment, house arrest, or combinations of sanctions (including
probation) that provide surveillance and hold the offender accountable. For
purposes of setting presumptive sentencing recommendations, the PCS has
established a “rough equivalency between RIP programs and
incarceration,” whereby one day of participation in the programming is
considered equal to one day of total confinement (PCS 2012:161).

Pennsylvania has both a County Intermediate Punishment (CIP) program
and a State Intermediate Punishment (SIP) program. Both involve an
emphasis on rehabilitation and often entail treatment for substance use or
abuse.? CIP is imposed by the county and can be given as a guideline-
conforming sentence in lieu of incarceration for offenders in levels 2—4
of the guidelines or as an upward or downward departure (depending on
the conditions and length of the CIP term).® Although CIP sentences do not
involve institutional confinement, they are designed to be “equivalent” to
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incarceration by ensuring sufficient surveillance and offender accountabil-
ity. SIP is a step-down program for drug- or alcohol-dependent offenders
involving a short term of incarceration and intensive treatment followed by
community-based treatment. SIP can be given as a guideline-conforming
sentence in exchange for a term in state prison for level 5 offenders or as an
upward departure for offenders in the lower levels of the guidelines.

RS are less severe than RIP, as they are the “least restrictive, noncon-
finement intermediate punishments” and often emphasize victim restoration
(PCS 2012:12). RS often include a term of probation alone or coupled with
community service programs, fines, mandatory restitution, outpatient treat-
ment, and drug-testing programs. Although they do not always involve
treatment, they have a “rehabilitative focus” (PCS 2012:171). RS are avail-
able as guideline-conforming sentences for level 1 and 2 offenders but can
also be given as downward departures for more serious offenders.

Research on Disparity and Departures

The bulk of research on departures in Pennsylvania (PA) took place before a
“zones of discretion” approach was implemented. These guidelines pro-
vided rules on decisions to incarcerate and length of incarceration. Judges
could depart to a nonincarceration sentence when incarceration was recom-
mended (dispositional downward departures) or could impose shorter
(downward durational departures) or longer sentence lengths (upward dura-
tional departures) than the guideline recommendation. Using data from the
late 1980s and early 1990s, Kramer and Ulmer (1996) found that Black and
Latino defendants were less likely than Whites to receive dispositional or
durational downward departures and that Latinos, but not Blacks, were
more likely to receive upward durational departures. Other research from
PA has found that downward dispositional departures drive much of the
Black—White disparity in incarceration (Kramer and Steffensmeier 1993).
These patterns are largely replicated in other jurisdictions, with research
from several guideline systems suggesting that disparity is driven primarily
by departures from the guidelines “rather than differential sentencing within
the guidelines” (Albonetti 1997; Mustard 2001:285).

Under the newer guidelines that feature zones of discretion, the court can
choose between different sentence types (e.g., incarceration vs. IP) that are
guideline conforming as long as they fall within the lower and upper bounds
of the applicable guideline range; sentences below the lower bound are
departures downward, whereas those above the upper bound are departures
upward. A few studies have examined guideline departures under PA’s
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newer “zones of discretion” guidelines. Johnson (2003; also Johnson 2005),
for example, found that Blacks and Latinos are less likely than Whites to
receive a downward departure and more likely to receive an upward depar-
ture. Later studies, such as Kramer and Ulmer (2002, 2009), found similar
results. However, none of the studies under the later guidelines addressed
the choice between IP and incarceration within the zones of discretion.
There is an important need to more closely examine the implications of
the zones of discretion approach for ethnoracial disparity in guideline
decision-making. In particular, it is critical to examine guideline decisions,
including both conformity and departures, disaggregated by whether IP or
incarceration is imposed. Studying guideline conformity and departures
without considering sentence type may conceal important ethnoracial dis-
parities in guideline decision-making. For example, a White defendant and
Black defendant with the same presumptive sentence could receive very
different guideline-conforming sentences; the White defendant may receive
a treatment-based IP sentence, while the Black defendant receives a term of
incarceration. These guideline-conforming disparities have a high likeli-
hood of occurring because (1) zones of discretion approaches, including
those in PA, rarely provide presumptive recommendations for choosing
between alternative sanctions and incarceration (Tonry 1998) and (2)
although PA does not allow social status and stability factors (e.g., educa-
tional attainment, current employment, employment history, and residential
stability) to inform the guideline-recommended sentence, the “judge can
use status and stability factors when appropriate to decide the specific
sentence which should be imposed from the available ranges” (PCS
2012:117). These later considerations, which are often used as markers of
rehabilitative potential, can disadvantage racial/ethnic minorities.

Focal Concerns, Guideline Decision-making, and Departures

The focal concerns perspective (FCP) of court actor decision-making (Stef-
fensmeier, Ulmer, and Kramer 1998) has become the primary lens for
examining sentencing decisions and disparities. FCP contends that court
actors are guided by three key concerns in reaching sentencing decisions
(see review in Steffensmeier and Painter-Davis 2018; Steffensmeier,
Painter-Davis, and Ulmer 2017). Blameworthiness is associated with
assessments of a defendant’s culpability, protection of the community
entails assessments of offender’s dangerousness and recidivism risk, and
practical constraints and consequences include concerns about the costs
and consequences of the decision. These concerns are primarily influenced
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by the offender’s present offense and criminal history. However, because
sentencing decisions are often characterized by uncertainty and complexity,
stereotypes linked to defendant’s race/ethnicity may shape the focal con-
cerns and sentencing. Extralegal disparities may arise because ethnoracial
minorities may be viewed as more blameworthy and as greater risks to the
community.

Scholars have argued that sentencing guidelines reflect formal defini-
tions of the focal concerns of policy makers (Kramer and Ulmer 2002,
2009). The guidelines’ emphasis on the current offense and, to a lesser
extent criminal history, reflects codified rankings of blameworthiness and
is grounded in the goal of proportionality that punishment should corre-
spond to the “harm” the crime caused. The emphasis on criminal history
also reflects concerns with protecting the community and serves the crime-
control goals of incapacitation and deterrence.

As noted above, departures from the guidelines have been interpreted as
disagreements between court actors and policy makers regarding the focal
concerns in a particular case (Kaiser and Spohn 2014; Kramer and Ulmer
2002, 2009). These disagreements can be used to better understand the
decision-making and focal concerns of court actors. For example, depar-
tures are often interpreted as a sign that the sentence is too harsh (down-
ward) or too lenient (upward) relative to the blame and risk posed by the
defendant (Ulmer 2014). Departure decisions have also been used to glean
insights on the possible sources of ethnoracial disparity. Disparities in
departure decisions are often interpreted as suggesting that Blacks and
Latinos are viewed as more blameworthy and deserving of harsher punish-
ments and as more dangerous and in need of incarceration sentences to deter
and incapacitate (e.g., Johnson 2003).

Offender needs and rehabilitation. Rehabilitative potential has also been
viewed as a concern that affects guideline decision-making (Engen et al.
2003; Kramer and Ulmer 1996; Ulmer and Kramer 1996). When senten-
cing, court actors assess whether the “offender is likely to be a good or bad
risk for rehabilitation” (Kramer and Ulmer, 1996:98). However, in their
original incarnations, guideline systems rarely had explicitly rehabilitative
sentencing options like IP. As a result, judges often invested in offender’s
rehabilitative potential by departing downward not necessarily to impose a
rehabilitation-centered sentence but to avoid any debilitating effects of
incarceration (Kramer and Ulmer 1996). Rehabilitation, however, was
never explicitly incorporated into FCP and was not fully developed as a
focal concern.
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Offender needs and rehabilitation emphasize identifying offender needs
(risk factors for crime that can be changed) and the provision of opportu-
nities capable of changing these needs (Andrews and Bonta 2003; PCS
2012).% For at least three reasons, it is essential to more fully incorporate
a consideration of offender needs and rehabilitation into theorizing guide-
line decisions. First, the increased availability of rehabilitation-oriented
alternative sanctions in guideline systems reflects a growing policy prior-
itization of offender needs and rehabilitation. Second, offender needs and
rehabilitation are driven by different formally recognized sanctioning goals
than the typical focal concerns. Blameworthiness is tied to the legal prin-
ciple of just deserts and proportionality, often realized by imposing the right
amount of “punishment” (von Hirsch 1976). Protection of the community is
grounded in the punishment goals of incapacitation and deterrence, objec-
tives traditionally achieved via incarceration (Nagel 1990). The focal con-
cern of offender needs and rehabilitation, by contrast, entails an emphasis
on treating pathology, teaching skills, an ethic of support, and a goal of
reintegration. These goals are important to consider as they shape predic-
tions regarding guideline decision-making.

Third, understanding the objectives of court actors at sentencing is
important for predicting disparity in guideline decision-making because
court actor objectives shape the sentencing criteria they consider (Engen
et al. 2003; Hogarth 1971). Legal factors are likely to matter more and
extralegal factors less when proportionality is the guiding objective. By
contrast, extralegal factors may matter more and legal factors less when
rehabilitation is the goal. Compared to the typical focal concerns, assess-
ments of offender needs and rehabilitation are likely shaped to a larger
extent by nonlegal factors as effective rehabilitative sentences require court
actors to individualize sentences to the defendant’s unique needs and, thus,
often involve considerations of extralegal status and stability factors (e.g.,
socioeconomic status, employment history, available social support, and
willingness to participate).” These considerations may disadvantage
racial/ethnic minorities (Engen et al. 2003; Gainey et al. 2005; Johnson and
DiPietro 2012; Wood and May 2003).

Assessments of offender needs and rehabilitation may also involve
implicit biases that disadvantage racial/ethnic minorities at sentencing.
Research suggests that court actors often view Black and Latino offenders
as having internal deficits, such as being threatening, prone to violence, and
criminal in their lifestyles (e.g., Bridges and Steen 1998; Steffensmeier
et al. 1998). These stereotypes may heighten attributions of racial/ethnic
minorities as blameworthy and risks to the community and may negatively
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shape assessments of rehabilitative capacity. By contrast, criminal behavior
of Whites may be neutralized as driven more by external conditions; thus,
Whites may be viewed as more salvageable, worthy of sympathy, and
amenable to rehabilitation (Spohn and Brennan 2011).

Hypotheses. Based on the above discussion, we test the following predic-
tions. Overall, we argue that the extent of ethnoracial disparity in guideline
departures will be conditioned by the choice between IP and incarceration.
First, the extent of disparities in downward departures will depend on
whether an IP sentence is imposed. Compared to White defendants, Black
and Latino defendants will be less likely to receive a downward departure
overall (Hypothesis 1A), but these disparities will be greater for downward
departures to IP than for downward departures to incarceration (Hypothesis
1B). Second, the degree of ethnoracial disparities in upward departures will
depend on whether an IP sentence is imposed. Compared to White defen-
dants, Black and Latino defendants are more likely to receive an upward
departure overall (Hypothesis 2A). However, although they will be more
likely to receive an upward departure to a lengthier incarceration sentence
(Hypothesis 2B), they will be less likely to receive an upward departure to
IP (Hypothesis 2C). Third, Black and Latino defendants will be disadvan-
taged in receiving IP sentences within the guideline-conforming range.
Among guideline-conforming sentences, Blacks and Latinos will be less
likely than Whites to receive an IP sentence (Hypothesis 3A).

We make somewhat different predictions regarding the influence of
defendant race/ethnicity on downward departures versus those upward
because the reasons for these decisions are likely qualitatively different
(also see Engen et al. 2003; Kramer and Ulmer 1996). Because downward
departures reflect greater leniency, regardless of the sentence they entail,
we predict that racial/ethnic minorities will be disadvantaged for all down-
ward departure decisions. Assessments of blame, risk, and amenability to
rehabilitation will disadvantage Blacks and Latinos across the spectrum of
downward departure decisions, but particularly for decisions involving IP.
By contrast, we predict that Blacks will only be more likely to receive an
upward departure for sentences involving incarceration and not for sen-
tences involving IP. We make this prediction because although upward
departures generally reflect increased severity, in some cases, they are used
to impose rehabilitative IP sentences. Considerations of rehabilitative
potential will make Blacks and Latinos less likely to receive these
rehabilitation-oriented upward departures.
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Data and Method

To assess these hypotheses, we analyze guideline decisions in Pennsylvania
for 2012 to 2016 using data from the Pennsylvania Commission on Senten-
cing. Covering felony and misdemeanor convictions, these data offer rich
information on sentencing. We limit cases to the most serious offense per
judicial proceeding and to non-driving under the influence and nontraffic
offenses.

Variables

Dependent variable. Our primary analysis uses two separate sets of depen-
dent variables. The first focuses on departures from the standard guideline-
conforming range. Downward departures are measured as sentences that
fall below the lower bound of the standard guideline range, while upward
departures are measured as any sentence that falls above the upper bound of
the standard guideline range. Standard sentences are measured as any sen-
tence that falls between the lower and upper bound of the standard guideline
range.® This measurement is consistent with prior research which has exam-
ined departure decisions under PA’s “zones of discretion” guidelines
(Johnson 2003, 2005).”

Our second set of dependent variables disaggregates conforming and
departure decisions by the type of sentence imposed. We distinguish
between incarceration-based sentences (i.e., jail or prison) versus senten-
cing alternatives, including RIP and RS. As detailed earlier, RIP include
sentences to CIP or SIP, while RS include a term of probation alone or
coupled with one or more of the following: community service programs,
fines, mandatory restitution, outpatient treatment, and drug-testing pro-
grams. In the analysis of downward departures, for example, we examine
the following outcomes: downward departure to a shorter incarceration
sentence, downward departure to RIP, downward departure to RS, standard
sentence of incarceration (reference), standard sentence of RIP, upward
departure to incarceration, and upward departure to RIP.

We disaggregate departures decisions by type of sentences for three
reasons. First, this operationalization best captures the dynamics judges
face in guideline systems featuring a “zones of discretion approach”: they
decide whether to depart or to conform and the type of sentence imposed.
Second, this measurement allows us to answer our key questions regarding
the interplay between IP and guideline decision-making. For example, is
disparity primarily a function of departures from the guidelines and/or have
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IP that are guideline conforming introduced disparity within the guidelines?
Third, comparing guideline decisions disaggregated by sentence type to
overall guideline decisions (our first dependent variable) allows us to exam-
ine whether previous approaches (Johnson 2003, 2005) to examining guide-
line decision-making in zones of discretion systems may have masked
ethnoracial disparity. We use the standard sentence of incarceration as the
reference category because it allows us to examine how other guideline
options are used in relation to the guideline-recommended incarceration
sentence.

Following previous research (Johnson 2003; also see Kramer and Ulmer
1996), we limit our analyses of downward departures to cases that are
eligible for downward departures. Departures below the guidelines are not
possible in levels 1 or 2 of the guidelines where the lower bound of the
guideline range recommends an RS. All cases were included for the upward
departure analysis because an upward departure is possible for any case. We
use multinomial logistic regression to analyze our dependent variables and
cluster standard errors by judicial districts.

Independent Variables. Race and ethnicity are measured using dummy vari-
ables for Whites (reference), Blacks, and Latinos. We include as Latino
those defendants who are identified as “Hispanic” in the PCS database and
those whose surnames the U.S. Census Bureau classifies as “Heavily
Hispanic” (Word and Perkins 1996). Gender is measured using a dummy
variable with female defendants as the reference category. We control for
defendant age using both a linear age variable and age measured with a
quadratic term to account for curvilinearity (Steffensmeier, Kramer, and
Ulmer 1995).

In terms of legally relevant variables, we include prior record score to
account for the defendant’s criminal history and dummy variables for num-
ber of current convictions (multiple vs. “a single conviction” as reference)
and type of offense (violent, property, drug, and “other” as reference). We
include several measures to account for guideline structure. We control for
the presumptive sentence, which is the guideline-recommended incarcera-
tion sentence in months based on offense severity and the offender’s crim-
inal history. We also include dummy variables for whether the offender was
eligible for RIP (not eligible as reference) and a mandatory sentence (not
eligible as reference) based upon their criminal history and current offense.®
Case processing controls include mode of conviction (guilty plea,
“missing,” and trial as reference) and fixed effects for judicial districts to
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Table I. Means and Standard Deviations of Independent Variables.

Downward Departure Upward Departure

Analysis Analysis

(N = 123,245) (N = 321,305)
Black 0.406 (0.491) 0.295 (0.456)
Latino 0.100 (0.300) 0.080 (0.272)
Male 0.867 (0.340) 0.771 (0.420)
Age 34.621 (11.239) 32.881 (11.003)
Age? 1,324.945 (883.423) 1,202.227 (853.357)
Prior record score 3.087 (2.154) 1.717 (1.996)
Drug offense 0.319 (0.466) 0.309 (0.462)
Person offense 0.217 (0.412) 0.183 (0.386)
Property offense 0.314 (0.464) 0.359 (0.480)
Multiple convictions 0.479 (0.500) 0.366 (0.482)
Pleas 0.942 (0.234) 0.964 (0.186)
Presumptive sentence 15.329 (20.299) 5.880 (14.615)
Mandatory eligible 0.100 (0.300) 0.039 (0.193)
Restrictive intermediate punishment 0.814 (0.389) 0.922 (0.268)

eligible

Note: Standard deviations in parentheses.

account for court community characteristics.” The means and standard
deviations of the independent variables are displayed in Table 1.

Results

We begin with Table 2 by examining the percentage of cases that received
departures and guideline-conforming sentences both overall and disaggre-
gated by sentence type. Nearly 22 percent of cases eligible for a downward
departure receive a sentence below the guideline recommendation. These
departures are primarily produced through a shorter incarceration sentence
than the guidelines recommend (46 percent) or RS (49 percent), with a
small fraction (4 percent) involving RIP. Only about 2.5 percent of all cases
receive an upward departure. Over 80 percent of these involve incarcera-
tion, with the rest entailing RIP. Nearly 90 percent of all cases receive a
guideline-conforming sentence. Most of these involve a sentencing alter-
native (56 percent RS, 4 percent RIP), while over 40 percent entail
incarceration.

Next, we turn to Table 3 as we use multivariate regression to examine the
correlates of downward departures and upward departures “overall,” that is,
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Table 2. Departure Decisions Overall and Disaggregated by Sentence Type.

Disaggregated by Sentence Type

Restrictive
Intermediate Restorative
Departures Overall Incarceration Punishment Sanction

Downward departure analysis, N = 123,245
Downward 26,647 (21.62) 12,342 (46.32) 1,163 (4.36) 13,142 (49.32)
Standard 92,855 (75.34) 71,916 (77.45) 7,145 (7.69) 13,794 (14.86)
Above 3,743 (3.04) 3,118 (83.30) 625 (16.70) 0 (0.00)

Upward departure analysis, N = 321,305
Above 7,762 (2.42) 6,317 (81.38) 1,444 (18.60) 0 (0.00)
Standard 286,143 (89.06) 114,499 (40.01) 11,364 (3.97) 160,280 (56.01)
Below 27,400 (8.53) 12,654 (46.18) 1,227 (4.48) 13,519 (49.34)

Note: Percentages are in parentheses.

not disaggregated by the type of sentence imposed. We begin by examining
the influence of our control variables. Males are disadvantaged in guideline
decision-making as their odds of receiving a downward departure are about
37 percent less than females, while their odds of an upward departure are
about 74 percent greater. Those who plead guilty are nearly three times
more likely than those who go to trial to receive a downward departure and
are over 35 percent less likely to receive an upward departure.

Regarding legal variables, those with multiple current convictions and
those convicted of crimes against persons or property offenses (reference
“other offenses”) are less likely to receive a downward departure and more
likely to receive an upward departure. Defendants with longer criminal
histories are more likely to receive downward departures and less likely
to receive departures upward. Last, those who are eligible for a mandatory
sentence are more likely to receive an upward departure, while those who
are eligible for a RIP are less likely.

Turning to the main focus of our analysis, we find that Black and Latino
defendants have a statistically similar likelihood of receiving a sentence
below the guideline recommendation as Whites. These findings are incon-
sistent with our hypothesis predicting that Blacks and Latinos would be
disadvantaged for downward departure decisions overall (Hypothesis 1A).
We, do however, find strong support for our hypothesis (Hypothesis 2A)
that Black and Latino defendants will be more likely to receive an upward
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Table 3. Multinomial Logistic Regressions Predicting Downward Departures Over-
all and Upward Departures Overall Compared to Standard Guideline-Conforming
Sentences.

Downward Upward Departures

Departures Overall Overall
Independent Variables b OR SE b OR SE
Black —0.025 0.975 .063 0.181 [.199% .09
Latino —0.102 0.903 066 0225 [.253* .084
Males —0.318 0.728% 029  0.551 1.735%* 092
Age —0.005 0.996 .005 0.041 [.042%* 010
Age? 0.000 1.000*** .000 0.000 1.000** .000
Prior record 0.403 1.497+ 035 —0.098 0.907** .035
Drug offense 0.053 1.054 .095 0.169 1.184 117
Person offense —0.226 0.798* .103 0.690 1.994** 078
Property offense —0.494 0.610% 072 0.501 1.650%* .088
Multiple conviction —0.134 0.875% 025 0.474 1.606*% .062
Plead guilty 1.034 2.813%* 124 —0.463 0.629** .154
Presumptive sentence 0.016 1.016** .004 0.009 1.009** .003
Mandatory eligible 0.037 1.038 107  1.042 2.835%* 289
Restrictive intermediate 0.072 1.075 .105 —0.298 0.742* .087

punishment eligible
R? 198 274
N 123,245 321,305

Note: Fixed effects for judicial districts and years are included in the model but not shown. Each
dependent variable has three categories. However, the results for upward departures for the
downward departure analysis and the results for downward departures for the upward depar-
ture analysis are not shown. OR = odds ratio; SE = standard error. ORs were obtained by
exponentiating b coefficients.

Th <.1.%p < .05. ¥p < 01.%p < 00 (two-tailed tests).

departure than Whites. The odds of a departure above the guidelines are,
respectively, about 20 percent greater for Blacks and 25 percent greater for
Latinos than for Whites.

A key point of our argument, however, is that analyses like those in
Table 3 conceal an important part of the story of disparity in contemporary
sentencing guidelines. This analysis of departures versus conforming sen-
tences, so central to prior studies of guideline departures, may mask ethno-
racial disparities, particularly in guideline systems featuring a zones of
discretion approach. To assess this possibility, we turn to Table 4 which
examines downward departure decisions disaggregated by the sentence
imposed. For reference, we include the results for downward departures
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overall (i.e., not disaggregated by sentence type) from Table 3 in the shaded
right column of Table 4.

We find that the association of defendant’s race/ethnicity with decisions
to depart downward from the guidelines varies considerably depending on
the sentence imposed. With one important exception, the results are con-
sistent with our hypothesis that disparities will be greater for downward
departures to IP than for downward departures to incarceration (Hypothesis
1B). Offering strong support for this hypothesis, Black disadvantage in
guideline decision-making is amplified when the decision involves an IP
sentence. Whereas Black defendants have a statistically similar likelihood
as Whites of receiving a downward departure to a shorter incarceration
sentence, they are significantly less likely to receive downward departures
to IP sentences. Compared to White defendants, Black defendants have
roughly 37 percent reduced odds of receiving a downward departure to RIP
and 18 percent lesser odds of a departure to RS. Supplemental analyses
indicate that these Black—White disparities in the imposition of IP (i.e.,
downward RS, downward RIP) versus incarceration (i.e., downward incar-
ceration) are statistically significant.

The findings for Latinos offer only partial support for our hypothesis that
ethnoracial minorities will experience greater disadvantage when departure
decisions involve IP (Hypothesis 1B). Consistent with this hypothesis,
whereas Latino defendants have a statistically similar likelihood as Whites
of receiving a downward departure to a shorter incarceration sentence, they
are significantly and substantially (about 30 percent) less likely to receive a
downward departure to RS. However, at odds with our hypothesis, Latinos
have a statistically similar likelihood as Whites of receiving a downward
departure to RIP. Notably, the results above demonstrate that analyses that
focus on downward departures overall conceal important ethnoracial dis-
parities in guideline decision-making that emerge when departures are dis-
aggregated by sentence type.

Turning to Table 5, we examine upward departure decisions disaggre-
gated by the type of sentence imposed. For reference, we include the results
for upward departures overall (i.e., not disaggregated by sentence type)
from Table 3 in the shaded right column of Table 5. Consistent with expec-
tations, we find that the effect of defendant race/ethnicity on decisions to
depart upward from the guideline recommendation varies considerably
depending on whether the sentence involves incarceration or RIP. Relative
to a guideline-conforming incarceration sentence (reference category), the
odds of a departure above the guidelines to a longer term of incarceration
are about 26 percent greater for Blacks and 24 percent greater for Latinos
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than for Whites. By contrast, the odds of departure above the guidelines to
RIP are about 65 percent less for Blacks and 53 percent less for Latinos than
for Whites. These findings offer strong support for our hypotheses that
Black and Latino defendants will be more likely to receive an upward
departure to a lengthier incarceration sentence (Hypothesis 2B), but less
likely when the sentence involves IP (Hypothesis 2C). These findings sug-
gest that judges are more likely to depart upward for Blacks and Latinos
when retribution is the goal, but less likely when the objective is rehabilita-
tion. These nuances are concealed in analyses that focus on upward depar-
tures overall.

The results from Table 5 indicate that the association of defendant race/
ethnicity with decisions to conform to the guidelines also varies consider-
ably by the type of sentence imposed. Relative to a guideline-conforming
incarceration sentence (reference category), the odds of receiving a
guideline-conforming RIP sentence are about 44 percent less for Blacks
than for Whites. The Latino—White difference is also sizable (19.5 percent)
but not statistically significant. The odds of receiving a guideline-
conforming RS sentence, in lieu of a guideline-conforming incarceration
sentence, are about 25 percent less for Blacks and 29 percent less for
Latinos than for Whites. These patterns are largely replicated in the analysis
of downward departures (see Table 4). These findings are generally con-
sistent with Hypothesis 3 that relative to a guideline-conforming incarcera-
tion sentence, Blacks and Latinos will be less likely than Whites to receive a
guideline-conforming sentence that involves IP. These within-guideline
disparities are largely concealed in analyses that focus on departures with-
out disaggregating the sentence type involved.

The effects of case process and legal variables on departure decisions
also vary depending on the type of sentence involved. Defendants who
plead guilty have higher odds of receiving every type of downward depar-
ture but are particularly likely to receive a downward departure to RIP.
Those who plead guilty are also less likely to receive an upward departure
involving incarceration. Drug offenders are more likely than those con-
victed of “other offenses” to receive RIP sentence as either a downward
departure (marginally significant) or via guideline conformity. Also,
although drug offenders are more likely than those who have been con-
victed of other offenses to receive an upward departure to incarceration,
they are significantly more likely to receive an upward departure to RIP or a
standard sentence involving RIP. It appears that considerations of rehabi-
litative potential are especially salient for drug offenders.



(53593 PaIEI-0M3) 100" > D 10" > Gaec 'G0° > 1" > 4,
‘suonoues

3ANEJOISAY = GY ‘sauswysiund S1BIPAWISIUI BANDLIASAS = d[Y 4OIIS pJEPUBIS = IS ‘ONEJ SPPO = YO 'SIUIYa0d q Sunenusuodxa Aq paureiqo

SJ9M SY(O 'UMOYS 10U saan1iedop pJeMUMOP O} SINSSY

UMOYS 10U INQ [SPOW Sy Ul PSPN|DUl 3.e e pue SI2LIISIP [eRIPN| J0j s109)8 paxId 910N

SOE‘ICE y0E‘1TE N
vLT €ee” d
[80°  sklhLO 8F| semlllI'T 8| 5SLT9 90F sxl8F 0T 080" 65T | 2|q81e Juswysiund a1eipawialul SAIDLISSY
68T wkxSE8TC SLO sxCIL0 STT %619°1  19€ €10’ 86l° #1971 3|qi8)> A1o3epuey
€00 46001 €€0° 49190 1107 %x6960 9C0° 4916 00 8660 2dua3uss aandwnsald
PSlT 5609 CEI 60’1 0TS 1990 89T €LVl S0I° sxC1S°0 Aing peaid
C90" 9091 SPO +:x6£9°0 880 €88°0 00I° S9I'l L8O *C61°1 uomdIAuod 3idn|nyy
880" k0991 €90° 48890 LLO Y901 YEIT 9Ll 0E1T sek0LS7I asusyo Aiadoud
80" sewib66’l LSO 40CG0 990" +€8L0 OIT 1LT] 191" 4:x596°1 9SU3YO uos.d
LI P8Il 790  wlTT' 1 Sl sk 10T TEDT 5QEI'T  PEIT %68¢€° | asusyo 3nug
SE0°  xf06° PCO sexlLL0 6107 3C06'0 TS0 3bL80  9P0" sekb6EL0 p4033. Jold
000" x000°1 000" 0001 000 +«000°1 000 000°1 000" %x000°I Nwm<
010" sexCP0'l 900 (860 S10° ¥86'0 SI10° Ol TIO" s9¥0°| a8y
C60" ok SELl SEO 41kG99°0 6V0° 49€9°0 LOIT  4B8ELO0 890 ek/8G°I S9[el
¥80° 4x€SC 1 OF0 4x91L0 6SI° G080 951" swk€LP' 0  SLOT  wxlPT| ouneT
160 #661°1 1€0° sexbVL'0 650" #xC99°0 TIl' wkSPEQ  1P0° 3 QST| deg
3S (0] 3S [0} 3s 4o 3S [0} 3S 40 s3|qelieA Juspuadapu|
[[B49AO Sy did diy uoleJIdJBdU|
piemdn pJepuelg pJepuelg pJemdn pJiemdn

pJaepuelg) adA| @dua1uag Aq uolsida duldpINg Sul

‘(A4089387) 9dUBUBY SE UOIIEIIDIBIU| JO DIUSIUDS
12IpaJd suolssa.8ay d13siSo [elwoun|ny :sisjeuy aunledsq pJemdn °g ajqeL

21



22 Journal of Research in Crime and Delinquency XX(X)

Discussion and Conclusion

We used 2012 to 2016 Pennsylvania sentencing data to study the interre-
lationship between alternative sanctions and decisions to depart from guide-
lines and the consequences for disparity. Using the work of Engen and
colleagues (2003) as a guide, we built on prior research by examining how
guideline decisions are conditioned by the presence of alternative sanctions.
Our major argument is that the reasons court actors conform to or depart
from the guideline recommendation likely vary depending on whether the
decision involves an alternative sanction or incarceration and that these
reasons may have consequences for ethnoracial disparities in guideline
decision-making and how these disparities are understood. We predicted
that the extent of ethnoracial disparity in guideline departures would be
conditioned by the choice between IP and incarceration. Sentences involv-
ing an IP almost inherently entail rehabilitative considerations. Ethnoracial
minorities may be less likely to receive such rehabilitation-centered sen-
tences because assessments of rehabilitative capacity often involve consid-
erations of extra-guideline factors that may penalize minorities. Ethnoracial
minorities may be less likely to receive rehabilitatively oriented alternatives
to incarceration either as guideline-conforming sentences or as departures
from the guidelines. We indeed found that the influence of defendant race/
ethnicity on guideline departure decisions varies greatly depending on the
type of sentence imposed. Blacks and, to a lesser extent, Latinos experi-
enced greater disadvantage in guideline decision-making, whether confor-
mity or departures, when the sentence involved an IP.

Several findings stand out for elaboration. First, our results suggest that
the integration of IP into guideline systems may mobilize extralegal dispa-
rities in sentencing. The emphasis on rehabilitation inherent in IP seems to
move sentencing decisions beyond a consideration of legal factors to assess-
ments of individual characteristics seen to be associated with rehabilitative
potential (e.g., educational or employment history) and that may disadvan-
tage ethnoracial minorities at sentencing. Second, the increased presence of
IP in guideline systems may have focused the location of sentencing dis-
parities to sentences involving IP. Our results suggest that sentencing
inequalities are connected to judges’ decisions to sentence White defen-
dants to IP via either departures from the guidelines or as guideline-
conforming sentences. That these disparities are pronounced within the
guideline-conforming range indicates that departures may not be the pri-
mary site of ethnoracial inequality. Rather, IP sentences seem to condition
such disparities to a greater extent, whether conforming to or departing
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below or above the guidelines. In fact, with the exception of upward depar-
ture sentences to incarceration, ethnoracial disparities here seem to be
specific to IP sentences, whether conforming or departing from guidelines.

Third, that judges can individualize sentences and impose rehabilitative
options without departing has important implications for understanding the
meaning of departures. Departure decisions are typically viewed as signals
by court actors that the sentence did not fit the blame or risk posed by the
defendant. However, the meaning of departures is becoming more compli-
cated, as in several sentencing systems judges can now conform to or depart
from sentencing guidelines within zones of discretion by either imposing a
sentence that emphasizes retribution and incapacitation (incarceration) or
that prioritizes rehabilitation (IP). Judges can avoid incarceration sentences
they see as not fitting the defendant’s needs and pursue rehabilitative ideals
without departing. Thus, it is important to study what guideline departures
and conforming sentences actually entail (i.e., incarceration or IP) and what
they might signify.

The finding that disparity is specific to IP sentences both as guideline-
conforming sentences and as departures reveals a structural tension within
guideline systems. From their inception, a key goal of guidelines was to
reduce disparity (von Hirsch 1976). Others note that though this remains a
core goal there is a growing focus on crafting effective sentences that
reduce recidivism, are cost-effective, and mitigate unwanted consequences
of punishment (Kramer and Ulmer 2009). These goals can conflict. Con-
sidering offender needs and rehabilitation requires individualization, a con-
sideration of nonlegal factors, and discretion, but such discretion can lead to
disparity. IPs were incorporated into guidelines in order to more effectively
rehabilitate offenders and reduce recidivism. However, in pursuit of this
goal, it appears that guidelines may have compromised another, older
objective, decreasing sentencing disparities.

The study should have broad generalizability to other sentencing sys-
tems, as several guideline systems have adopted “alternative sanctions”
with a rehabilitative emphasis.'® Our findings and our call for greater atten-
tion to offender needs and rehabilitation as a focal concern are also appli-
cable to states without guidelines, as these states are increasingly using
alternative sanctions, including community-based and rehabilitative pro-
grams (Clear and Frost 2014). If contemporary criminal justice reforms
continue to emphasize rehabilitative alternatives, courts and court actors
will increasingly have to balance the goal of proportionality, and the
formal-rational logic it implies, with the goal of rehabilitation and the
substantive concerns it inheres.
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Like all research, this study has limitations. Perhaps most importantly,
our data are limited to those convicted and to postconviction decisions. It is
well known that offenders’ exposure to punishment is shaped by prosecu-
tors’ charging decisions and plea bargaining practices. We cannot directly
address prosecutorial behavior regarding the consideration of IPs and/or
departures in plea bargaining. However, since about 95 percent of the cases
in our analyses are guilty pleas, and because pleas have a strong effect on
guideline decisions involving IP it is highly likely that IP sentences (see
Kramer and Ulmer 2009) are a key aspect of plea bargaining. If there is
ethnoracial disparity in these earlier processes involving prosecutorial dis-
cretion, our lack of data on preconviction decisions and the contents of plea
agreements likely means that we may be understating the overall amount of
disparity.

Future research should build upon our framework to further examine the
interplay between the formal rationality of policies like guidelines and the
substantive rationality associated with goals of rehabilitation. First, there is
a need for research which identifies the characteristics of the focal concern
of offender needs and rehabilitation and contrasts it with the other focal
concerns. As a number of sentencing researchers have noted (e.g., Steffens-
meier and Painter-Davis 2018; Ulmer 2012), to unpack mechanisms articu-
lated in FCP requires measuring how court actors think about defendants
and how such thoughts might influence their decisions. Such research may
discover that offender needs and rehabilitation are more central to contem-
porary sentencing than prior statements of FCP have supposed.

Second, there is a need to examine the extent to which IPs really reflect
the focal concern of offender needs and rehabilitation. Many IPs in certain
jurisdictions involve rehabilitative components as they entail individualized
assessments of offenders’ needs and implementation of programs most
responsive to these needs. However, IPs and other diversions from incar-
ceration vary in the extent to which they emphasize rehabilitation (Gainey
et al. 2005). Some involve a mix of rehabilitation with goals of control.
Some IPs, scholars argue, are not primarily concerned with rehabilitating
the offender but rather are geared toward managing risk through control and
reflective of net widening in which the criminal justice system is further
intervening into individuals’ lives (see reviews in Johnson and DiPietro
2012; Phelps 2013). To gauge the extent to which IPs are rehabilitative
in practice, there is a need for research to connect the punishment goals of
court actors to their sentencing decisions and to actionable outcomes asso-
ciated with offender change (e.g., recidivism). Likewise, there is a need for
additional research which identifies other factors that drive court actors’ use
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of IP’s (see, e.g., Johnson and DiPietro 2012). Factors other than court
actor’s punishment philosophies (e.g., plea deals, resource availability,
desire to avoid prison, cost savings, and defendant’s willingness to partic-
ipate) likely motivate decisions to pursue sentences that have rehabilitative
elements.

Third, research should more fully examine the conflicts between sub-
stantive and formal rationality amid the growing changes in criminal justice
policy (Engen et al. 2003; Ewing 1987; Kramer and Ulmer 2009; Savels-
berg 1992). Sentencing guidelines have traditionally been thought to rep-
resent formal rationality as they encourage uniformity and proportionality
by structuring sentencing decisions around formal rules and legal criteria
and discourage consideration of nonlegal factors (Savelsberg 1992). How-
ever, formal rationality coexists with substantive rationality on the part of
court actors, as sentencing decisions are almost inherently individualized,
influenced by nonlegal factors, and guided by purposes other than
proportionality.

Critics argued that indeterminate sentencing systems tend to focus more
on the offender instead of the crime and lead to “unjust and unwarranted
disparities” (Tonry 2019: vii). Sentencing guidelines attempted to curb this
discretion by refocusing the punishment goals of sentencing on proportion-
ality, by structuring decisions to consider legal factors, and by discouraging
consideration of nonlegal factors. Although guidelines in a variety of jur-
isdictions may have reduced disparities at sentencing (King and Light
2019), rigid adherence to formal-rational rules may have contributed to
social inequalities (e.g., recidivism, racially disproportional punishment,
and consequences for communities). To ameliorate these consequences,
substantive considerations are again gaining traction in sentencing policy
discourse. However, as our research suggests, these considerations may
lead to disparities that formal rationality was intended to reduce (Ulmer
and Kramer 1996).
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Notes

1.

Some have defined intermediate punishments (IPs) as punishments that are
harsher than probation, but less severe than incarceration (Morris and Tonry
1990). Probation in PA often involves conditions such as community service,
fines, and treatment, all considered IP. However, the Pennsylvania Commission
on Sentencing (PCS 2012) considers probation a form of IP regardless of
whether it involves conditions.

. To determine restrictive intermediate punishment eligibility, offenders often

have “a diagnostic assessment of dependency on alcohol or other drugs” and,
if dependent, have a treatment recommendation crafted (PCS 2012:12). These
assessments, however, are not required for level 2 offenders.

. Whether a County Intermediate Punishment (CIP) sentence is a departure

depends on whether the conditions of the CIP program conform with the pre-
sumptive sentence (PCS 2012). For offenders who are not deemed drug depen-
dent, the “numeric range” specified by the guidelines reflects the number of
days the offender is required to participate in the program (PCS 2012:170).
Sentences outside of these ranges are departures. For offenders classified as
drug dependent, departures are sentences that do not conform with the clini-
cian’s treatment recommendation.

. The focal concern of offender needs and rehabilitation may overlap with and be

informed by other focal concerns, including (a) protection of the community, as
assessments of risk inform evaluations of needs and provide insights into the
offender’s ability to reform (Andrews and Bonta 2003; Cirillo 1986); (b) blame-
worthiness, as determinations of rehabilitative capacity are influenced by assess-
ments of culpability and the degree to which behavior is externally motivated and
malleable; and (c) practical constraints and consequences, as considerations of
offender needs and rehabilitation reflect the move to be “smart on sentencing”: to
impose punishments that are more effective, have fewer consequences, and are
less expensive (Clear and Frost 2014; Kramer and Ulmer 2009).

. The Pennsylvania Guidelines explicitly require court actors to consider the

“rehabilitative needs of the offender” (PCS 2012:200). While structuring court
actor discretion, they require “individualized sentencing” (PCS 2012:199) and
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allow court actors to “craft sentences to the particular needs of the offender and
the interests of justice” (PCS 2012:83).

. PA’s guidelines provide for “mitigated” and “aggravated” regions that allow

judges to adjust sentences for mitigating and aggravating circumstances without
departing from the guidelines. We code these sentences as standard sentences
because PCS treats these as guideline-conforming sentences.

. Some research defines departures “strictly” as deviations from the sentence rec-

ommended by law (e.g., Johnson 2003; Kramer and Ulmer 2002), while others use
an incarceration-centric definition which focuses on judicial decisions either to
“circumvent” incarceration sentences or to give shorter or longer sentence lengths
than recommended by law. The later often but do not always entail deviations from
the law (see, e.g., Kramer and Ulmer 1996: upward dispositional departures and
Engen et al. 2003: alternative sanctions as “downward departures”). We follow a
“strictly” legal definition of departures because (a) prior theorizing on departures
largely centers around judges decisions to deviate from legally defined rules (Kra-
mer and Ulmer 1996; Savelsberg 1992), (b) departures are viewed as signals that
court actors disagree with the law and sentencing commissions monitor departures
based on the legal definition, (c) the “strictly” legal definition makes more sense
today given that judges in guideline systems featuring a “zones of discretion”
approach increasingly have options other than incarceration for imposing
guideline-conforming sentences, and (d) the prior research that we use as our
primary point of reference (Johnson 2003, 2005) uses the legal definition.

. Presumptive sentence accounts for restorative sanction eligibility. We did not

include a measure of eligibility for State Intermediate Punishment as it was
highly collinear with CIP eligibility.

. Only 1.1 percent of cases were missing mode of conviction.
10.

These include, for example, the Federal System, North Carolina, Arkansas, and
Washington. Others (e.g., Oregon) are developing IPs to be incorporated into
guidelines (Robina 2010).
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